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January 9, 2017  

To Our Clients and Friends:  

This Client Alert provides an update on shareholder activism activity involving domestically traded 
public companies with equity market capitalizations above $1 billion during the second half of 2016.  
Notwithstanding a difficult market backdrop in 2016, including the surprise “Brexit” vote, a bitterly fought 
U.S. presidential campaign, a significant decline in oil prices, and vigorous public debate on “short-termism,” 
activist investors continued to be busy across a wide range of industries (even if fewer campaigns made major 
headlines).  Furthermore, in 2016 as compared to 2015, our survey found relative consistency in the total 
number of public activist actions (90 vs. 95), the number of activist investors involved in such actions (60 vs. 
56), and the number of companies targeted by such actions (78 vs. 81).  

In this edition of Activism Update, our survey covers 48 total public activist actions, involving 35 
different activist investors and 43 companies targeted, during the period from July 1, 2016 to December 31, 
2016.  Four of those companies faced advances from multiple investors, including one company that faced 
actions by three investors and another company that saw two activists temporarily coordinate their efforts.  
Equity market capitalizations of the targets range from just above the $1 billion minimum covered by this 
survey to approximately $280 billion. 

For the second half of 2016, changes to board composition, including gaining representation on the 
board, continued to be the most common objective of activist investors (52.1%).  In addition to goals related 
to M&A, including pushing for spin-offs and advocating both for and against sales or acquisitions (39.6%), 
activist investors frequently took on target companies’ business strategy plans (39.6%).  Large equity 
capitalization companies were infrequently targeted, as only 8.3% of the companies included in this edition of 
Activism Update had equity market capitalizations greater than $20 billion, while the majority of campaigns 
included in our survey involved small capitalization companies, as 53.5% of the companies in our survey had 
equity market capitalizations below $5 billion.  The trend toward smaller targets continued from the first half 
of 2016 (for the first half of 2016, 10.5% of the companies were above $20 billion and 55.3% of the 
companies were below $5 billion). 

We also note an increase in publicly filed settlement agreements in 2016, as this survey covers 13 
settlement agreements publicly filed in the second half of 2016, making it 30 total settlement agreements in 
2016 compared to 22 such agreements in 2015.  Within the settlement agreements publicly filed in the second 
half of 2016, standstill periods and voting agreements remain nearly ubiquitous, and the marked increase in 
the inclusion of other strategic initiatives (e.g., replacement of management, spin-off company governance, 
etc.) seen in the first half of 2016 continued through the second half of the year (92.3% in the second half of 
2016 and 86.7% for 2016 in total).  We delve further into the data and the details in the latter half of this 
edition of Gibson Dunn’s Activism Update, in which we have included a chart of the activist campaigns 
covered by the survey and statistical analyses of various trends for the second half of 2016, as well as a survey 
of settlement agreement terms with breakdowns of settlement agreements publicly filed during the second 
half of 2016 and updated statistics on key settlement terms from 2014 through 2016. 

We hope you find Gibson Dunn’s 2016 Year-End Activism Update informative.  If you have any 
questions, please do not hesitate to reach out to a member of your Gibson Dunn team. 
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By the Numbers – 2016 Full Year Public Activism Trends 

 

 
 
 
 
 
*Includes data compiled for both 2016 Mid-Year and Year-End Activism Update publications. 
**All data represented here is derived from the data compiled from the campaigns studied for Activism Update. 
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By the Numbers – H2 2016 Public Activism Trends 

 
 

 
 
 
 
*Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations 
of greater than $1 billion as of the last business day of 2016 (unless company is no longer listed). 
**All data is derived from the data compiled from the campaigns studied for the 2016 Year-End Activism Update. 
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*Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 
**Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Survey of Selected H2 2016 Activist Public Actions 
 

Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

Abrams Bison 
Investments, 
LLC 

Signet 
Jewelers 
Limited 

NYSE: SIG 9/23/16 $6.56 6.0% Business 
strategy 

N In 9/16, Abrams disclosed its 
stake in the Company and that 
it had discussions with the 
Company’s management and 
board regarding a strategic 
evaluation of the Company’s 
credit portfolio and capital 
structure 

Abrams 
Capital, LLC 

NorthStar 
Asset 
Management 
Group, Inc. 

NYSE: 
NSAM 

8/17/16 $2.82 5.8% M&A  N In 8/16, Abrams issued a 
letter critical of a proposed 
merger between the 
Company, NorthStar Realty 
Finance Corp. and Colony 
Capital, Inc.; in 11/16, the 
Company filed a proxy 
statement urging shareholders 
to vote in favor of the 
proposed merger; in 12/16, 
the Company’s shareholders 
approved the merger 

Ampera 
Capital LLC 

The 
WhiteWave 
Foods 
Company 

NYSE: 
WWAV 

7/7/16 $9.86 <5% M&A N In 7/16, Ampera issued a 
letter calling on the Company 
to demand a higher offer from 
prospective buyer Danone; in 
10/16, the Company’s 
shareholders approved the 
proposed merger 

Anchorage 
Capital 
Group, L.L.C. 

Houghton 
Mifflin 
Harcourt 
Company 

NASDAQ: 
HMHC 

11/24/15 $1.33 16.6% Board 
composition 

N In 12/16, the Company 
entered into an agreement 
with Anchorage to appoint an 
Anchorage designee to the 
board 

Appaloosa 
Management 
LP 

TerraForm 
Power, Inc. 

NASDAQ: 
TERP 

12/1/15 $1.79 10.9% Board 
composition; 
business 
strategy; 
control; 
M&A 

N In 7/16, Appaloosa signed a 
letter agreement with 
Brookfield Asset Management 
wherein the parties agreed to 
cooperate in an effort to 
acquire all of the equity 
interests then held by 
SunEdison, Inc. in the 
Company, in response to 
which the Company adopted a 
poison pill; in 9/16, 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 

Gibson Dunn 2016 Year-End Activism Update   6 

Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

Appaloosa and the Company 
settled a lawsuit Appaloosa 
had filed to prevent the 
Company from buying 
SunEdison’s assets and the 
Company agreed to segregate 
its information technology 
systems from SunEdison and 
appoint a new independent 
director to its board; in 11/16, 
it was reported that 
Appaloosa and Brookfield 
were engaging in a joint 
attempt to acquire at least a 
majority of the Company’s 
outstanding shares; Brookfield 
signed a confidentiality 
agreement with the Company 
in 12/16 

Atlantic 
Investment 
Management 

Harman 
International 
Industries 
Inc. 

NYSE: 
HAR 

12/15/16 $7.76 2.3% M&A N In 12/16, Atlantic opposed 
the sale of the Company to 
Samsung Electronics and 
encouraged the Company to 
seek a better price 

Blue Harbour 
Group, L.P. 

Rowan 
Companies 
plc 

NYSE: 
RDC 

8/22/16 $2.37 8.0% Board 
composition 

N In 8/16, the Company entered 
into an agreement with Blue 
Harbour to appoint a Blue 
Harbour designee to the 
board 

Brookfield 
Asset 
Management 
Inc. 

TerraForm 
Power, Inc. 

NASDAQ: 
TERP 

7/22/16 $1.79 12.1% Control; 
M&A 

N In 7/16, Brookfield signed a 
letter agreement with 
Appaloosa Management 
wherein the parties agreed to 
cooperate in an effort to 
acquire all of the equity 
interests then held by 
SunEdison, Inc. in the 
Company, in response to 
which the Company adopted a 
poison pill; in 11/16, 
Brookfield expressed its 
interest in making an all-cash 
offer for 100% of the 
Company’s shares if the 
Company would not explore 
merger options (it was 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

reported that Appaloosa may 
be involved, as well); in 
12/16, Brookfield and the 
Company entered into a 
confidentiality agreement 
permitting Brookfield to be 
part of the Company’s 
strategic review process 

Bulldog 
Investors 

New York 
REIT, Inc. 

NYSE: 
NYRT 

10/10/16 $1.69 1.5% Board 
composition 

N In 10/16, Bulldog disclosed 
its stake in the Company and 
stated that it had met with the 
Company’s CEO and had 
urged him to reach a 
settlement with WW Investors 
regarding WW Investors’ 
efforts to elect five directors 
to the board 

Caerus 
Investors 

Kate Spade 
& Co. 

NYSE: 
KATE 

11/14/16 $2.39 <5% M&A N In 11/16, Caerus issued a 
letter to the Company’s board 
criticizing it for failing to 
create shareholder value and 
encouraging it to consider a 
sale to a strategic buyer; in 
12/16, the Wall Street Journal 
reported that the Company is 
exploring a sale and has 
contacted potential buyers 

Carl Icahn Federal-
Mogul 
Holdings 
Corporation 

NASDAQ: 
FDML 

1/7/08 $1.74 82.0% Control N In 2/16, Icahn sent a letter to 
the Company’s board 
proposing to acquire all of the 
shares he did not already own 
(he owned 82% at the time); 
in 6/16, Icahn raised his offer; 
in 9/16, Icahn officially 
started a tender offer to 
acquire the remaining shares; 
in 12/16, Icahn extended his 
tender offer for a third time to 
1/4/17 

Cevian 
Capital 

ABB Ltd. NYSE: 
ABB 

4/6/15 $45.74 6.2% M&A; 
business 
strategy 

N In 9/16, Cevian 
recommended that the 
Company spin off its power 
grids division and list it as a 
separate company, following 
up on past demands for the 
Company to break up; in 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

10/16, the Company 
announced it would not break 
up and that it would attempt 
to increase margins in the 
power grids division, a 
decision with which Cevian 
publically disagreed 

Cohen Capital 
Management, 
Inc. 

Chicago 
Bridge & 
Iron 
Company 
NV 

NYSE: CBI 8/24/16 $3.18 1.0% Management 
changes 

N In 8/16, Cohen issued a letter 
criticizing the Company’s 
performance and calling for 
the removal of the 
President/CEO; in 9/16, the 
Company promoted a new 
COO but, to date, has not 
removed the President/CEO 

Corvex 
Management 
LP 

Williams 
Companies, 
Inc. 

NYSE: 
WMB 

12/18/13 $23.40 8.4% Board 
composition; 
control 

Y In 8/16, Corvex nominated 
ten of its own employees for 
election to the Company’s 
board just prior to the 
nomination deadline, stating 
the nominees would be 
replaced by suitable 
independent directors upon 
election; in 9/16, Corvex 
ended its proxy contest after 
the Company appointed two 
new independent directors, 
said it would add two more 
new independent directors, 
and announced that three 
current directors would not 
stand for reelection at the 
annual meeting in 11/16 

Elliott 
Management 
Corporation 

CDK 
Global, Inc. 

NASDAQ: 
CDK 

5/11/15 $8.92 9.3% Board 
composition; 
business 
strategy 

N In 8/16, Elliott and the 
Company entered into a letter 
agreement wherein the 
Company agreed to appoint 
two Elliott designees and 
undertake a capital allocation 
review 

Elliott 
Management 
Corporation 

Citrix 
Systems, Inc. 

NASDAQ: 
CTXS 

6/11/15 $14.01 8.6% M&A N In 7/16, the Company 
announced the merger of its 
GoTo business with 
LogMeIn, and Elliott, which 
was previously granted a 
Company board designee, 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

agreed to limit its stakes in 
Citrix, GoTo and LogMeIn 

Elliott 
Management 
Corporation 

LifeLock, 
Inc. 

NYSE: 
LOCK 

6/16/16 $2.27 10.9% M&A N In 6/16, Elliott disclosed its 
stake in the Company; in 
8/16, the Company 
announced a review of 
strategic alternatives; in 11/16, 
the Company announced that 
it would sell itself to Symantec 

Elliott 
Management 
Corporation 

Marathon 
Petroleum 
Corporation 

NYSE: 
MPC 

11/21/16 $26.59 4.0% Business 
strategy; 
M&A 

N In 11/16, Elliott issued a 
letter to the Company’s board, 
recommending that the 
Company consider a tax-free 
separation of its Speedway 
subsidiary or a full-tax 
separation into three separate 
businesses, and calling on the 
board to implement a larger 
drop down plan than it was 
considering; in 12/16, the 
Company extended its 
director nomination deadline 
to 1/9/17 

Elliott 
Management 
Corporation 

Mentor 
Graphics 
Corp. 

NASDAQ: 
MENT 

9/29/16 $4.04 8.3% Business 
strategy; 
M&A 

N In 9/16, Elliott disclosed its 
stake in the Company; in 
11/16, Elliott and the 
Company entered into an 
agreement wherein Elliott 
agreed to support a proposed 
merger between the Company 
and Siemens 

Elliott 
Management 
Corporation 

PulteGroup, 
Inc. 

NYSE: 
PHM 

6/7/16 $6.08 <5% Board 
composition 

N In 7/16, Elliott reached an 
agreement with the Company 
to add three Elliott designees 
to the Company’s board 

Engaged 
Capital, LLC 

Benchmark 
Electronics, 
Inc. 

NYSE: 
BHE 

2/24/16 $1.49 5.0% Board 
composition 

N In 12/16, Engaged reached an 
agreement with the Company 
giving Engaged the right to 
request the addition of a 
mutually acceptable 
independent director to the 
Company’s board; previously, 
in 5/16, Engaged waged a 
proxy contest in which two of 
its three nominees were 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

elected to the Company’s 
board 

First Pacific 
Advisors LLC 

Esterline 
Technologies 
Corporation 

NYSE: 
ESL 

6/27/16 $2.64 12.6% Board 
composition; 
governance 

N In 9/16, First Pacific agreed 
to temporarily not buy 
additional shares in the 
Company and engaged in 
governance discussions with 
the Company; in 10/16, the 
Company entered into an 
agreement with First Pacific to 
appoint a First Pacific 
designee and another 
independent director to the 
board and to submit a 
proposal to declassify its 
board at either the 2018 or 
2019 annual meeting 

Fortress 
Investment 
Group LLC 

HRG 
Group, Inc. 

NYSE: 
HRG 

3/31/15 $3.09 16.4% Board 
composition; 
business 
strategy 

N In 7/16, the Company 
appointed a Fortress designee 
to its board, prior to which 
Fortress and another large 
shareholder had taken three 
seats and forced out the 
Company’s founder; in 11/16, 
the Company launched a 
strategic review 

GAMCO 
Investors, Inc. 

Federal-
Mogul 
Holdings 
Corporation 

NASDAQ: 
FDML 

9/9/16 $1.74 6.0% M&A N In 9/16, the New York Post 
reported that GAMCO 
opposes Carl Icahn’s 
proposed takeover of the 
Company as undervaluing the 
Company; later in 9/16, Icahn 
launched a tender offer to 
increase his 82% stake; in 
12/16, Icahn extended the 
tender offer deadline for a 
third time, and GAMCO 
indicated that it would not 
tender its shares for an offer 
that it believed undervalued 
the Company 

GAMCO 
Investors, Inc. 

National 
Fuel Gas 
Company 

NYSE: 
NFG 

5/9/14 $4.82 8.1% Board 
composition 

Y In 11/16, GAMCO attempted 
to nominate a candidate for 
the Company’s board via the 
Company’s recently adopted 
proxy access bylaw (notably, 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

the first attempt by an activist 
to use proxy access), but the 
Company rejected the 
nomination for failure to 
comply with the terms and 
conditions of the bylaws, 
causing GAMCO to withdraw 
its nomination; in 12/16, the 
Company appointed an 
unrelated new independent 
director 

GAMCO 
Investors, Inc. 

Viacom Inc. NASDAQ: 
VIAB 

12/3/15 $14.10 0.7% Management 
changes 

N In 7/16, GAMCO CEO 
Mario Gabelli stated that the 
Company’s CEO Philippe 
Dauman would have to leave 
the Company; in 8/16, the 
Company announced that 
Dauman would no longer 
serve as the Company’s CEO 
or Chairman 

GAMCO 
Investors, Inc. 

Wells Fargo 
& Co. 

NYSE: 
WFC 

11/15/16 $276.78 <5% Board 
composition 

N In 11/16, GAMCO CEO 
Mario Gabelli stated that he 
would welcome Warren 
Buffett becoming a director of 
the Company; in 11/16, the 
Company split the roles of 
Chairman and CEO and 
required that the Chairman 
and Vice Chairman be 
independent 

Glazer Capital 
Management 

Private-
Bancorp, 
Inc. 

NASDAQ: 
PVTB 

12/1/16 $4.32 <5% M&A N In 12/16, Glazer issued an 
open letter to the Company’s 
shareholders urging them to 
reject the proposed 
acquisition of the Company 
by CIBC at the Company’s 
12/8/16 special meeting, 
which the Company 
subsequently postponed on 
12/7/16 until likely Q1 2017 

Hudson 
Executive 
Capital LP 

Eagle 
Pharma-
ceuticals Inc. 

NASDAQ: 
EGRX 

6/27/16 $1.22 6.1% Board 
composition; 
business 
strategy; 
M&A; return 
of capital 

N In 6/16, Hudson disclosed its 
stake in the Company and that 
it had engaged in discussions 
with the Company; in 7/16, 
the Company announced that 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

Hudson’s co-founder had 
been appointed to the board 

Industrivärden Ericsson NASDAQ: 
ERIC 

8/19/16 $19.30 15.2% Board 
composition; 
business 
strategy; 
management 
changes 

N In 8/16, a Swedish newspaper 
reported that Industrivärden is 
seeking to replace the 
Company’s board chairman; 
in 9/16, the Financial Times 
reported that Industrivärden 
had pressured the Company 
to cut costs; in 10/16, the 
Company appointed a new 
CEO, a move supported by 
Industrivärden; in 12/16, the 
Company announced the 
acceleration of its cost-cutting 
plans, but, to date, the 
chairman remains in place 

Iron Compass 
LLC 

Simpson 
Manufacturing 
Company 

NYSE:  
SSD 

8/1/16 $2.08 <5% Business 
strategy; 
governance; 
M&A 

N In 8/16, Iron Compass 
disclosed a letter sent to the 
Company’s board on 7/6/16, 
recommending that the 
Company sell its commercial 
construction business, 
restructure its balance sheet, 
return capital to shareholders, 
and appoint three new 
directors with strategic 
alternatives expertise; in 8/16, 
the Company announced a 
2.5x increase of its buyback 
program, but stood by its 
business strategy; in 11/16, 
the Company removed its 
poison pill 

JANA 
Partners LLC 

Harris 
Corporation 

NYSE: 
HRS 

8/2/16 $12.73 2.0% Board 
composition; 
business 
strategy 

N In 8/16, the Company entered 
into an agreement with JANA 
to appoint two mutually 
agreed upon directors to the 
Company’s board; in 10/16, 
the Company launched a sale 
of certain non-core assets 

JANA 
Partners LLC 

Time Inc. NYSE: 
TIME 

9/6/16 $1.77 5.0% Board 
composition; 
business 
strategy; 

N In 9/16, the New York Post 
reported that JANA principal 
Barry Rosenstein met with the 
Company’s management in 
which JANA urged the 



 
 

H2 2016 Activist Public Actions (continued) 

* Study covers selected activist campaigns involving domestically traded companies with equity market capitalizations of greater than $1 billion as 
of the last business day of 2016 (unless company is no longer listed), subject in all cases to the judgment and discretion of the authors. 

** Ownership is highest reported ownership since the public action date (includes exposure to derivatives as applicable). 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

management 
changes 

Company to consider a 
consolidation strategy and to 
refresh its board; later in 9/16, 
the Company replaced its 
CEO and, in 10/16, replaced 
its CFO 

Land and 
Buildings 
Investment 
Management, 
LLC 
 

MGM 
Resorts 
International 

NASDAQ: 
MGM 

3/17/15 $16.53 0.4% Business 
strategy; 
management 
changes 

N In 9/16, Land and Buildings 
issued a letter calling for the 
removal of the Company’s 
CEO/Chairman; in 10/16, 
Land and Buildings reiterated 
its demand that the 
CEO/Chairman be removed 
and outlined a business plan 
to cut costs, divest assets and 
reduce debt; Land and 
Buildings previously ran an 
unsuccessful proxy campaign 
at the Company in 2015 

Land and 
Buildings 
Investment 
Management, 
LLC 

NorthStar 
Asset 
Management 
Group, Inc. 

NYSE: 
NSAM 

1/11/16 $2.82 2.0% M&A N In 6/16, Land and Buildings 
issued a letter to the 
Company’s board objecting to 
its announced merger with 
NorthStar Realty Finance 
Corp. and Colony Capital, 
Inc.; in 7/16, Land and 
Buildings called for 
governance changes; in 11/16, 
Land and Buildings agreed to 
vote in favor of the merger, 
and it was announced that the 
entity surviving the proposed 
merger would have a 
declassified and reduced 10-
member board, which would 
include two new independent 
directors 

Land and 
Buildings 
Investment 
Management, 
LLC 

Taubman 
Centers, Inc. 

NYSE: 
TCO 

10/18/16 $6.32  1.0% Business 
strategy; 
board 
composition; 
governance 

N In 10/16, Land and Building 
issued a letter calling on the 
Company to make certain 
governance changes, including 
declassifying its board, cutting 
costs, and considering 
strategic alternatives; in 12/16, 
the Company appointed a lead 
director and filled a board 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

vacancy, but Land and 
Buildings issued another letter 
voicing its displeasure and 
launched a campaign website 

Marcato 
Capital 
Management 
LP 

Buffalo Wild 
Wings Inc. 

NASDAQ: 
BWLD  

7/25/16 $2.81 5.2% Board 
composition; 
business 
strategy; 
management 
changes 

N In 7/16, Marcato disclosed its 
stake in the Company and 
stated that the Company 
should increase its percentage 
of franchised locations; in 
8/16, the Company 
announced an increased 
buyback program, which 
Marcato criticized  and then 
called for changes to the 
Company’s board and 
management with shareholder 
input; in 10/16, the Company 
announced that its chief 
strategy officer  would resign, 
appointed a new CFO, and 
added three new independent 
directors, which Marcato 
criticized; in 12/16, Marcato 
launched a campaign website 
and issued a letter to the 
Company’s franchisees 
outlining value creation 
strategies 

Marcato 
Capital 
Management 
LP 

Terex 
Corporation 

NASDAQ: 
TEX  

7/28/16 $3.34 5.1% Board 
composition; 
business 
strategy 

N In 7/16, Marcato disclosed its 
stake in the Company and that 
it had discussed business 
strategy and board 
composition with directors of 
the Company, though 
Marcato was reported to 
support the Company’s CEO; 
in 10/16, Marcato said that 
the Company should reduce 
costs and sell assets 

MSD Capital, 
L.P. 

NorthStar 
Asset 
Management 
Group, Inc. 

NYSE: 
NSAM 

9/19/16 $2.82 10.24%  Governance; 
M&A 

N In 9/16, MSD opposed a 
merger between the 
Company, NorthStar Realty 
Finance Corp. and Colony 
Capital, Inc.; in 10/16, MSD 
agreed to support the merger 
after the Company announced 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

governance changes at the 
surviving company and an 
increased pre-closing dividend 
 

Pershing 
Square Capital 
Management, 
L.P. 

Chipotle 
Mexican 
Grill, Inc. 

NYSE: 
CMG 

9/6/16 $10.92 10.0% Board 
composition; 
management 
changes 

N In 9/16, Pershing Square 
disclosed its stake in the 
Company and held 
discussions with the 
Company; in 12/16, the 
Company eliminated its dual 
CEO structure and later 
added four new directors to 
its board, including two 
Pershing designees, pursuant 
to an agreement between 
Pershing Square and the 
Company 

SailingStone 
Capital 
Partners LLC 
 

Range 
Resources 
Corporation 

NYSE: 
RRC 

6/20/16 $8.39 10.8% Board 
composition; 
business 
strategy 

N In 6/16, SailingStone 
disclosed its stake in the 
Company; in 8/16, the 
Company entered into an 
agreement with SailingStone 
to appoint a mutually agreed 
upon director, improve board 
engagement with 
shareholders, and amend 
incentive awards for 
management 

Sandell Asset 
Management 
Corp. 

Viavi 
Solutions 
Inc. (f/k/a 
JDS 
Uniphase 
Corp.) 

NASDAQ: 
VIAV 

10/1/14 $1.88 5.1% Board 
composition; 
business 
strategy; 
return of 
capital 

N In 7/16, following the 
expiration of a prior standstill 
in relation to which two 
Sandell designees were 
appointed to the board, 
Sandell announced that it 
would continue its discussions 
with the Company and initiate 
discussions with third parties; 
in 8/16, Sandell issued a letter 
calling on the Company to sell 
its service enablement 
businesses, add new board 
members, and increase 
buybacks; in 9/16, the 
Company extended its 
buyback program, but not to 
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

the extent demanded by 
Sandell 

Scopia Capital 
Management 
LP 

Forest City 
Realty Trust, 
Inc. 

NYSE: 
FCEA 

6/6/16 $5.43 9.5% Governance N In 8/16, Scopia urged the 
Company to eliminate its 
dual-class stock structure; in 
12/16, the board announced 
that it would recommend to 
shareholders a proposal to  
eliminate the dual-class share 
structure at the 2017 annual 
meeting 

Shanda 
Investment 
Group 
Limited 

Legg Mason, 
Inc. 

NYSE: LM 12/20/16 $3.02 10.4% Board 
composition 

N In 12/16, the Company 
entered into an agreement 
with Shanda to appoint two 
Shanda executives to the 
board 

Stadium 
Capital 
Management, 
LLC 

Ascena 
Retail 
Group, Inc. 

NASDAQ: 
ASNA 

11/7/16 $1.19 7.6% Board 
composition 

N In 11/16, Stadium Capital 
disclosed its stake in the 
Company and that it would 
discuss board representation 
with the Company 

Starboard 
Value LP 

Perrigo 
Company 
plc 

NYSE: 
PRGO 

9/11/16 $11.93 6.2% Business 
Strategy 

N In 9/16, Starboard Value 
issued a letter asking the 
Company to focus on its core 
business and consider 
divesting non-core assets, 
such as its generics unit and 
royalty streams on MS drug 
Tysabri; in 10/16, Starboard 
and the Company separately 
stated that the parties had had 
productive discussions; in 
11/16, the Company 
approved a strategic review of 
the Tysabri royalty streams 
and other business lines  

Starboard 
Value LP 

Rockwell 
Collins, Inc. 

NYSE: 
COL 

12/1/16 $12.11 <5% M&A N In 12/16, Starboard Value 
urged the Company to 
reconsider acquiring B/E 
Aerospace Inc. and instead 
consider alternative options, 
including a sale  
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Investor Company* Exchange: 
Ticker 

Public 
Action 
Date 

Market 
Cap (in 
billions) 

% 
Owner-
ship** 

Type of 
Campaign 

2016 Proxy 
Solicitation 
(Y/N) 

Latest News (as of 12/31/16 
unless noted) 

WW Investors 
LLC 

New York 
REIT, Inc. 

NYSE: 
NYRT 

5/18/16 $1.69 <5% Board 
composition; 
M&A 

Y In 6/16, WW Investors 
nominated five candidates for 
election to the Company’s 
board in order to prevent the 
completion of a merger 
between the Company and 
JBG Companies; in 8/16, the 
Company cancelled the 
proposed merger and instead 
adopted a liquidation plan, 
which WW Investors had also 
called for in 6/16; later in 
8/16, WW Investors issued a 
letter demanding that the 
Company expedite the 
liquidation and hold director 
elections immediately; in 
9/16, the Company began 
searching for new directors 
and a new external manager to 
oversee the liquidation 
process, but WW Investors 
criticized the Company’s 
approach; in 10/16, WW 
Investors sought appointment 
as the Company’s external 
manager and proposed to 
manage the liquidation 
process itself; later in 10/16, 
WW Investors settled its 
proxy contest with the 
Company, as the Company 
agreed to opt out of MUTA 
and appoint three new 
directors to oversee the 
liquidation process with the 
rest of the board; a 
shareholder vote on the 
liquidation is expected in 1/17 
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By the Numbers – Trends in Settlement Agreements (2014-2016) 

 

 

 
*All data represented here is derived from the data compiled from the campaigns studied for Activism Update and 
includes 12 agreements filed in 2014, 22 agreements filed in 2015, and 30 agreements filed in 2016. 
 
 

GIBSON DUNN 

H2 2016 Board Representation Analysis 

Category 

Board Seats Granted 

Total Board Size* 

Percent of Board* 

* Following settlement agreement 

Average 

1.9 

10.6 

17.7% 

2014-16 Board Representation Analysis 

Category 

Board Seats Granted 

Total Board Size* 

Percent of Board* 

* Following settlement agreement 

Average 

2.1 

11.3 

19.6% 

Common Settlement Provisions (since 1/1/2014) 

Standstill Period Voting Agreement Min and/or Max Non-Disparagement Committees hips Other Initiatives 
Ownership 

Expense 
Reimbursement 

95% 95% 
89% 88% 

72% 72% 

34% 
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H2 2016 Settlement Agreement Key Terms 
 Anchorage Capital Group Blue Harbour Group 

Company Houghton Mifflin Harcourt Company Rowan Companies plc 

Agreement Date October 19, 2016 August 22, 2016 

Board Seats 1/9 (the Board to increase in size to nine directors 
to accommodate the Anchorage designee). 

1/10 (the Board to increase in size to ten directors 
to accommodate the Blue Harbour designee). 

Standstill 
(including term) 

Yes; until the later of (i) the date that is 30 days 
prior to the nomination deadline for the 2018 
Annual Meeting and (ii) the date that the Anchorage 
designee ceases to serve on the Board. 

Yes; until the date that is 30 days prior to 
nomination deadline for the 2018 Annual Meeting; 
provided, however, that if the Company prior to such 
date notifies Blue Harbour in writing of its 
irrevocable agreement to nominate the Blue 
Harbour designee, and the Board does so nominate 
him, then the Support End Date shall be extended 
to the date which is 30 days prior to the last day on 
which a shareholder may timely notify the Company 
of such shareholder's intention to nominate a 
candidate for election as a director at the 2019 
annual general meeting of shareholders of the 
Company. 

Committee 
Membership 

Anchorage designee to be appointed to the 
Nominating, Ethics and Governance Committee. 

None. 

Other Strategic 
Initiatives 

Anchorage designee to be nominated for reelection 
at the 2017 Annual Meeting. 

Blue Harbour designee to be nominated for 
reelection at the 2017 Annual Meeting. 

Voting At the 2017 Annual Meeting, Anchorage shall vote 
all shares (i) for all directors nominated by the 
Board for election at any stockholders meeting and 
(ii) in accordance with the recommendation of the 
Board on any precatory or nonbinding proposals 
that come before any stockholder meeting. 

At the 2017 Annual Meeting, Blue Harbour shall 
vote in favor of any and all directors nominated by 
the Board for election. 

Min/Max 
Ownership 

Min: Anchorage must beneficially own in the 
aggregate at least 10% of the shares.  

None. 

Expense 
Reimbursement 

None. None. 

Non-
Disparagement 

Yes.  None. 

 



 
 

H2 2016 Settlement Agreement Key Terms (continued) 

 
Gibson Dunn 2016 Year-End Activism Update   20 

 Elliott Management Elliott Management 

Company CDK Global, Inc.  Mentor Graphics Corporation 

Agreement Date August 2, 2016 November 12, 2016 

Board Seats 2/10 (the Board to increase in size to ten 
directors to accommodate two Elliott designees 
chosen from a list submitted by Elliott).  

None.  

Standstill 
(including term) 

Yes; until the earlier of (i) August 2, 2017 and (ii) 
the date that is 30 days prior to the last day of the 
advance notice window for the 2017 Annual 
Meeting, subject to certain triggering events, 
including (A) announcement by the Company of 
an agreement with respect to certain extraordinary 
transactions that would result in the acquisition of 
more than 50% of the Company’s common stock, 
(B) commencement of any tender or exchange 
offer (by a person other than Elliott) which would 
constitute certain extraordinary transactions that 
would result in the acquisition of more than 50% 
of the Company’s common stock, where the 
Company files a Schedule 14D-9, other than a 
“stop, look and listen” communication, (C) 
issuance of proxy materials in connection with the 
2016 Annual Meeting that is inconsistent with the 
terms of the agreement and (D) adoption of any 
amendment to the Company’s certificate of 
incorporation or bylaws that would substantially 
impair the ability of a stockholder to submit 
nominations for election to the Board or 
stockholder proposals in connection with any 
future Company annual meeting.  

Yes; until the earlier of (i) the approval of the 
merger agreement between Mentor Graphics and 
Meadowlark by the affirmative vote of the holders 
of at least a majority of the outstanding shares of 
Company Stock, (ii) termination of the merger 
agreement or (iii) the time (if any) at which the 
Board shall have made an adverse 
recommendation change.  

Committee 
Membership 

The Board shall appoint each of the new directors 
to an appropriate committee of the Board. 

None. 

Other Strategic 
Initiatives 

The Board shall not be larger than ten directors 
prior to the earlier of (i) August 2, 2017 and (ii) 
the date that is 30 days prior to the last day of the 
advance notice window for the 2017 Annual 
Meeting. 

None. 

Voting At the 2016 Annual Meeting, Elliott shall vote all 
shares (i) in favor of the election of directors 
nominated by the Board and (ii) in accordance 

Elliott shall vote all shares (i) in favor of the 
consummation of the merger; provided, however, 
that Elliott may vote at its discretion any 
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 Elliott Management Elliott Management 

with the Board’s recommendation on any 
proposal not related to certain extraordinary 
transactions (tender offers, mergers, liquidations, 
etc.) outside the Company’s ordinary course of 
business.  

amendment to the merger agreement or any 
action that could result in the amendment, 
modification or a waiver of a provision therein, in 
a manner that (A) imposes any material 
restrictions or additional material conditions on 
the consummation of the merger or the payment 
of the merger consideration to shareholders of 
the Company, (B) extends the End Date (360 
days after the date of the merger agreement) or 
(C) decreases the amount or changes the form of 
the merger consideration, (ii) against any merger 
(other than the merger), consolidation, 
combination, sale of substantial assets, 
reorganization, recapitalization, dissolution, 
liquidation or winding up of or by the Company, 
(iii) against any acquisition proposal and (iv) 
against any amendment of the articles of 
incorporation or bylaws of the Company or other 
proposal or transaction involving the Company, 
which amendment or other proposal or 
transaction would in any manner impede, 
frustrate, prevent or nullify any provision of the 
merger agreement. Otherwise, Elliott irrevocably 
grants to, and appoints, the Company as Elliott’s 
proxy and attorney-in-fact (with full power of 
substitution), to vote all of Elliott’s shares.  

Min/Max 
Ownership 

Min: If Elliott’s beneficial ownership decreases to 
less than 3% of the Company’s Common Stock as 
a result of dispositions by Elliott, Elliott loses the 
right to select replacements for its nominees. 

Max: Elliott may not have beneficial ownership 
of more than 9.9% of the Company’s Common 
Stock or economic exposure to more than 14.9% 
of the Company’s Common Stock. 

Max: Elliott may not have beneficial ownership 
of 20% or more of the any class of equity of the 
Company.  

Expense 
Reimbursement 

None. None. 

Non-
Disparagement 

Yes. None. 
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 Elliott Management Engaged Capital 

Company PulteGroup, Inc.  Benchmark Electronics, Inc.  

Agreement Date July 20, 2016 December 19, 2016 

Board Seats 3/13 (the Board to increase in size to 13 directors 
to accommodate three Elliott designees).  

1/8 

Standstill 
(including term) 

Yes; until the earliest of (i) July 20, 2017, (ii) upon 
five business days’ prior written notice delivered 
by Elliott to the Company following a material 
breach of the agreement by the Company if such 
breach has not been cured within such notice 
period, (iii) announcement by the Company of an 
agreement with respect to certain extraordinary 
transactions that would result in the acquisition of 
more than 50% of the Company’s common stock, 
(iv) commencement of any tender or exchange 
offer (by a person other than Elliott) which would 
constitute certain extraordinary transactions that 
would result in the acquisition of more than 50% 
of the Company’s common stock, where the 
Company files a Schedule 14D-9, other than a 
“stop, look and listen” communication, (v) 
issuance of proxy materials in connection with the 
2016 Annual Meeting that is inconsistent with the 
terms of the agreement, and (vi) adoption of any 
amendment to the Company’s certificate of 
incorporation or bylaws that would substantially 
impair the ability of a stockholder to submit 
nominations for election to the Board or 
stockholder proposals in connection with any 
future Company annual meeting. 

Yes; until the date that is 30 days prior to the 
nomination deadline for the 2018 Annual 
Meeting. 

Committee 
Membership 

The Board shall appoint a specific Elliott designee 
(the “Selected Designee”) to serve on the Board’s 
Finance Committee, CEO Search Committee and 
the Audit Committee and a second specific Elliott 
designee to serve on the Board’s CEO Search 
Committee and such other committees of the 
Board as the Board shall determine. 

None. 

Other Strategic 
Initiatives 

Elliott designees to be nominated for reelection at 
the 2017 Annual Meeting. 

Engaged shall have the right to request that the 
Board elect an additional director to the Board 
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 Elliott Management Engaged Capital 

who is mutually acceptable to the Board and 
Engaged. 

Voting At any stockholders’ meeting during the standstill 
period, Elliott shall vote all shares (i) in favor of 
the election of the Selected Designee as the 
director nominee nominated by the Board (ii) 
against the election of any director nominees that 
are not nominated by the Board and (iii) in 
accordance with the Board’s recommendation on 
all other proposals and business that comes 
before such annual or special meeting of 
shareholders, other than with respect to (A) an 
Extraordinary Transaction, (B) any proposed 
issuance of Company common shares or any 
securities convertible into, or exercisable or 
exchangeable for, Company common shares, (C) 
approval of any compensatory plan or 
arrangement relating to the compensation of 
Company employees or the members of the 
Board that is submitted for shareholder approval 
(but, for the avoidance of doubt, excluding the 
Company’s “say on pay” proposal, which the 
Elliott Parties shall vote all shares in accordance 
with the Board’s recommendation) or (D) any 
proposal by the Company to implement any 
takeover defense measures or any other proposal 
by the Company that would diminish the rights of 
Company shareholders. 

At the 2017 Annual Meeting, Engaged shall vote 
all shares (i) in favor of the election of the 
Company’s slate of director nominees and (ii) 
against any shareholder nominations for director 
that are not approved and recommended by the 
Board for election. 

Min/Max 
Ownership 

Min: Elliott must beneficially own in the 
aggregate at least 3.0% of the shares.  

Min: Engaged must beneficially own in the 
aggregate at least 4.0% of the shares.  

Expense 
Reimbursement 

None. Yes; up to $463,615.89. 

Non-
Disparagement 

Yes.  Yes. 
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 First Pacific Advisors JANA Partners 

Company Esterline Technologies Corporation Harris Corporation 

Agreement Date October 18, 2016 July 29, 2016 

Board Seats 1/10 (the Board to increase in size to ten 
directors to accommodate one FPA designee).  

2/12 (first JANA designee appointed to the 
Board immediately, second JANA designee 
appointed to the Board at the 2016 Annual 
Meeting; the Board to temporarily increase in size 
to 13 directors and return to 12 directors 
following the 2016 Annual Meeting). 

Standstill 
(including term) 

Yes; until the earlier of (i) the date that is 15 days 
prior to the deadline for the submission of 
stockholder nominations for the 2020 Annual 
Meeting and (ii) the date that is 100 days prior to 
the first anniversary of the 2019 Annual Meeting.   

Yes; until the earlier of (i) the date that is 30 days 
prior to the expiration of the Company’s advance 
notice period for the nomination of directors at 
the 2017 Annual Meeting and (ii) a material 
breach by the Company of its obligations under 
the agreement that is not cured within 15 days 
after receipt of written notice.  

Committee 
Membership 

FPA designee shall be appointed to such 
committees and subcommittees as determined by 
the Board; provided, however, that the Board shall 
not create an Executive Committee or otherwise 
delegate executive authority. 

• If so requested by JANA, the Board shall 
appoint each of the JANA designees to two 
committees of the Board out of the Finance 
Committee, Audit Committee, Management 
Development and Compensation Committee, 
Governance and Corporate Responsibility 
Committee and Ad-Hoc Technology 
Committee (as selected by the Board in its 
sole discretion).  

• If the Board forms a committee for the 
purpose of considering an extraordinary 
transaction or other strategic alternatives 
during the standstill period, the Board shall 
appoint at least one of the JANA designees to 
such committee.   

Other Strategic 
Initiatives 

• The Board shall re-nominate FPA designee at 
the 2017 Annual Meeting in the class of 
directors with terms expiring at the 2020 
Annual Meeting. 

• An additional new independent director may 
be appointed by the Nominating and 
Corporate Governance Committee, with 
respect to which FPA may submit candidates. 

• FPA shall have the right to request that the 
Board allow the stockholders of the 
Company to vote at the 2018 Annual Meeting 

• The Board shall not nominate more than 12 
individuals for election at the 2016 Annual 
Meeting (including the two JANA designees). 

• The Board shall not increase the size of the 
Board in excess of 13 directors prior to the 
2016 Annual Meeting or 12 directors 
following the 2016 Annual Meeting. 
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 First Pacific Advisors JANA Partners 

on a binding proposal to amend the 
Company’s Certificate of Incorporation to 
declassify the Board.  

Voting At the 2017 Annual Meeting, FPA shall vote all 
shares (i) in favor of the election of director 
nominees recommended by the Board, (ii) in 
favor of the ratification of the appointment of 
Ernst & Young, LLP as the Company’s 
independent registered public accounting firm, 
and (iii) in accordance with the Board’s 
recommendation with respect to the Company’s 
“say-on-pay” proposal, unless Institutional 
Shareholder Services Inc. and Glass Lewis & Co., 
LLC recommends otherwise with respect to such 
“say-on-pay” proposal.  

JANA shall vote all shares in favor of the JANA 
designees and all current directors nominated by 
the Board and shall vote in accordance with the 
Board’s recommendations with respect to any 
other proposal or business; provided, however, that 
JANA may vote at its sole discretion with respect 
to (i) proposals to authorize or approve certain 
extraordinary transactions, (ii) matters related to 
the implementation of takeover defenses or (iii) 
new or amended incentive compensation plans. 

Min/Max 
Ownership 

Min: FPA must own at least 10% of the 
Company’s Common Stock, otherwise FPA may 
not nominate replacements for its directors if they 
resign or are removed. The FPA designee to 
resign if FPA drops below this threshold.   

Max: FPA may not own more than 15% of the 
Company’s Common Stock prior to the earlier of 
(i) the conclusion of the 2018 Annual Meeting 
and (ii) February 28, 2018, and 20% of the 
Company’s Common Stock thereafter.  

Min: JANA must have beneficial or other 
ownership of at least 1.5% of the Company’s 
Common Stock, otherwise JANA may not 
nominate replacements for its directors if they 
resign, refuse to serve or are unable to serve.  

Max: JANA may not have beneficial or other 
ownership of more than 10% of the Company’s 
Common Stock. A company held by JANA or 
any JANA affiliate may not have beneficial or 
other ownership of more than 4.9% of the 
Company’s Common Stock.  

Expense 
Reimbursement 

Yes; up to $125,000. None. 

Non-
Disparagement 

None. Yes; provided, however, that JANA will be able to 
make objective statements that reflect JANA’s 
view, as a shareholder, with respect to factual 
matters concerning specific acts or determinations 
of the Company and that the Company will be 
permitted to make objective statements that 
reflect the Company’s view with respect to factual 
matters concerning specific acts of JANA.  
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 MSD Capital Pershing Square Capital Management 

Company NorthStar Asset Management Group, Inc. Chipotle Mexican Grill, Inc.  

Agreement Date October 16, 2016 December 14, 2016 

Board Seats None. 4/12 (the Board to increase in size to 12 directors 
to accommodate four Pershing Square designees). 

Standstill 
(including term) 

Yes; until the earlier of (i) the Amendment 
Release is not issued by NSAM by 9:00 a.m. ET 
on October 17, 2016, (ii) the merger agreement 
amendment and executive agreement 
amendments are not fully executed by the parties 
by 9:00 a.m. ET on the Release Date, or the 
merger agreement amendment or executive 
agreement amendments as executed vary in any 
respect from the versions set forth in Exhibit A 
and Exhibit B, respectively, (iii) the merger 
agreement is terminated, (iv) the merger 
agreement or any executive agreements are 
further amended after the execution of the merger 
agreement amendment and executive agreement 
amendments in any material respect (which shall 
include, without limitation, any amendment (A) to 
the economics of the transactions contemplated 
thereby or the post-closing governance 
arrangements for the combined company, (B) 
relating to executive compensation or (C) that 
reverses or otherwise alters the revisions to the 
transaction terms as set forth in the Amendment 
Release, the merger agreement amendment or the 
executive agreement amendments), (v) there is a 
Polaris Change of Recommendation or (vi) March 
17, 2017. 

Yes; until the later of (i) 30 calendar days after the 
date that neither of two specified Pershing Square 
designees serve on the Board of Directors and (ii) 
the date that is 30 calendar days prior to the 
nomination deadline for the 2019 Annual 
Meeting.  If the Company notifies the Pershing 
Square Group that it will not be nominating a 
specified Pershing Square designee for election to 
the Board at the 2019 Annual Meeting, the 
Standstill Termination Date shall be the later of (i) 
the date that is five calendar days after the date 
that such Pershing Square designee no longer 
serves on the Board and (ii) the date that is 30 
calendar days prior to the nomination deadline for 
the 2019 Annual Meeting. 

Committee 
Membership 

None. None. 

Other Strategic 
Initiatives 

• The Company will opt out of the Maryland 
Unsolicited Takeover Act, which would have 
permitted the Company to elect without 
stockholder approval to adopt a classified 
board structure and other anti-takeover 
provisions. 

• The Company stockholders will have the 
right to remove directors at a special meeting 

Two Pershing Square designees to be re-
nominated at the 2017 and 2018 Annual 
Meetings. 
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 MSD Capital Pershing Square Capital Management 

of stockholders, with or without cause, by 
majority vote. 

• The post-merger Board to decrease in size to 
ten directors with five members jointly 
selected by NSAM and NorthStar Realty 
Finance, and include two additional named 
independent directors who are real estate 
experts. 

Voting At the NSAM special meeting, MSD shall vote its 
shares in favor of the NorthStar and Colony 
transaction. 

Pershing Square Group shall vote its shares in 
favor of all nominees of the Company in its proxy 
statement for the applicable annual meeting for 
election to the Board at the applicable annual 
meeting and in favor of routine management 
proposals (including compensation related 
matters) and against (i) any stockholder 
nominations for director which are not 
recommended by the Board for election at the 
applicable annual meeting, (ii) any proposals or 
resolutions to remove any member of the Board 
and (iii) any other proposals that are not 
recommended by the Board. 

Min/Max 
Ownership 

None. Min: If Pershing Square owns less than 5.0% of 
outstanding common stock, Pershing Square shall 
cause a specified Pershing Square designee to 
tender his resignation from the Board.  

Expense 
Reimbursement 

None. None. 

Non-
Disparagement 

None. Yes. 
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 SailingStone Capital Partners Shanda Asset Management 

Company Range Resources Corporation Legg Mason, Inc.  

Agreement Date August 7, 2016 December 19, 2016 

Board Seats 1/11 (the Board and SailingStone to mutually 
recommend a director candidate to each other 
and agree upon a joint appointee to the Board). 

2/13 (the Board to increase in size to 13 directors 
to accommodate two Shanda designees). 

Standstill 
(including term) 

Yes; until the earlier of (i) 30 calendar days prior 
to the last date on which individuals may be 
nominated for election as directors at the first 
annual meeting of the Company after the 2017 
Annual Meeting and (ii) such other date 
established by mutual written consent of each of 
the parties.  

Yes; until the earlier of (i) the close of business on 
the three-year anniversary of the date hereof and 
(ii) breach of the standstill provisions. 

Committee 
Membership 

None. One Shanda designee shall be appointed to the 
Nominating and Corporate Governance 
Committee.  

Other Strategic 
Initiatives 

• The Board will nominate the joint appointee 
for election as a director at the next annual 
stockholders’ meeting. 

• The Board will implement a Stockholder 
Engagement Policy, including at least one 
opportunity annually for at least five of the 
ten largest stockholders, including 
SailingStone, to meet with either independent 
lead director or two or more independent 
directors of the Board to give feedback to the 
Board.  

• Additional performance criteria for 
compensation awards will be implemented: (i) 
drilling rate of return criterion at a weight of 
15%; (ii) payout percentage with respect to 
12.5% of performance shares will be debt-
adjusted reserve growth per share metric; and 
(iii) payout percentage with respect to 12.5% 
of performance shares will be debt-adjusted 
production growth per share.  

In addition to or in lieu of the Shanda designees, 
Shanda shall be entitled to appoint a Board 
observer. 

Voting SailingStone shall vote or consent in accordance 
with the recommendations of the Board with 
respect to: (i) the election or removal of the 

At any stockholders’ meetings during the 
standstill period, Shanda shall vote all shares (i) in 
favor of each director nominated and 
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 SailingStone Capital Partners Shanda Asset Management 

Company directors, including the election of the 
Company’s nominees to the Board, including the 
Joint Appointee, (ii) the “say-on-pay” proposal 
and (iii) any other proposals or nominations 
proposed or supported by any other stockholder 
of the Company that (A) relate specifically to the 
matters in clauses (i) and (ii) above or otherwise 
relate to Board makeup or structure or (B) relate 
to extraordinary transactions. 

recommended by the Board for election at any 
such meeting, (ii) against any shareholder 
nominations for director which are not approved 
and recommended by the Board for election at 
any such meeting and (iii) with respect to all “say-
on-pay” resolutions recommended by the Board, 
in favor of such resolutions or in direct 
proportion to the votes of the other shareholders 
of the Company who cast votes with respect to 
such resolutions. 

Min/Max 
Ownership 

Max: SailingStone may not have beneficial 
ownership of more than 14.9% of the Company’s 
Common Stock.  

Min: Shanda must own for a period of 30 
consecutive days that the stock is open for 
trading, common stock equal to at least 10.0% of 
the outstanding shares of common stock to 
maintain rights for (i) the appointment of a 
Shanda designee to a second Board seat, (ii) 
appointment of a Shanda designee as Vice 
Chairman and (iii) appointment of a Shanda 
designee as a member of the Company’s 
Nominating and Corporate Governance 
Committee. Shanda must own in the aggregate for 
a period of 30 consecutive days that the stock is 
open for trading, common stock equal to at least 
5.0% of the outstanding shares of common stock 
to maintain appointment rights for both Shanda 
designees. 

Expense 
Reimbursement 

None. None. 

Non-
Disparagement 

Yes. None. 
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 WW Investors 

Company New York REIT, Inc. 

Agreement Date October 23, 2016 

Board Seats 3/9 (the Board to increase in size to nine 
directors to accommodate three WW designees). 

Standstill 
(including term) 

Yes; until the later of (i) December 31, 2017 and 
(ii) the date that two of the WW designees no 
longer continue to serve on the Board, or on the 
date that the Company files its definitive proxy 
statement in respect of an annual meeting at 
which two of the WW designees are not 
nominated for election to the Board. 

Committee 
Membership 

• One WW designee appointed to the Audit 
Committee, and another WW designee 
appointed to the Compensation Committee. 

• Until the expiration of the standstill period, if 
at least one of the WW designees remains on 
the Board, the Company shall not establish an 
executive committee of the Board without 
the approval of the WW designee(s). 

Other Strategic 
Initiatives 

The Company shall use reasonable best efforts to 
hold the 2016 Annual Meeting simultaneously 
with the stockholders’ meeting to vote upon the 
proposed plan of liquidation to sell all or 
substantially all of the assets of the Company and 
to liquidate and dissolve the Company. 

Voting At the 2016 Annual Meeting, WW Investors shall 
vote its shares in support of the Company’s nine 
director nominees and irrevocably withdraw and 
renounce any intention to nominate any person 
for election as a director.  

Min/Max 
Ownership 

Max: WW Investors may not beneficially own 
any voting stock of the Company that, together 
with any voting stock beneficially owned thereby, 
represents in the aggregate in excess of 4.9% of 
the Company’s outstanding voting stock. 

Expense 
Reimbursement 

Yes; up to $700,000. 

Non-
Disparagement 

Yes. 
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