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ABSTRACT 
As health reform continues to unfold nationally, one of the more dramatic strategies for reform of the current medical liability 
system is to move towards a no-fault compensation system. Although, no state has established a comprehensive no-fault medical 
malpractice system, the Florida Birth-Related Neurological Injury Compensation Association (NICA) is a unique and rare 
working model of a functioning no-fault insurance program. A cross-sectional design was utilized to survey obstetricians and 
health law attorneys practicing in Florida in 2011 to ascertain their knowledge and opinions of NICA and its impact on 
practice patterns and defensive medicine. The findings indicate that respondents believe NICA has had no effect on insurance 
rates among both obstetricians (39.8%) and attorneys(35.3%) nor did obstetricians (52.8%) or attorneys (35.8%) believe it has 
affected defensive medicine practices. Additionally, the findings further reinforced stereotypic expectations that obstetricians 
prefer an administrative process (35%) or arbitration (37.5%), while attorneys have a strong preference towards a standard 
courtroom venue (57.2%). With over two decades of experience with successful implementation of a no-fault obstetrical mal-
practice model, Florida has a strong foundation for further bold experimentation. In addition, because of its large population 
size, the potential for a pilot study expanding the scope of clinical practice coverage is promising. Further study and experi-
mental models should be considered as possible next steps to explore in Florida. 
Florida Public Health Review, 2012; 9, 110-114. 
 
Background 

Since the middle of the 20th century, among the 
many voices demanding reform of the United States 
healthcare system, often the loudest have been call-
ing for reform of  medical liability (Kachalia & 
Mello, 2011). Concerns regarding the current medi-
cal liability system include meritless lawsuits, in-
creased liability premiums and defensive medicine 
practices among physicians, as well as limited access 
to care and increased costs for patients (Bovbjerg, 
1995; Mello, Chandra, Gawande, & Studdert, 2010; 
Studdert, 2000). 

Whereas many strategies for medical liability 
reform exist, one of the more dramatic reforms of 
the current medical liability system is to move to-
wards a no-fault compensation system, thereby eli-
minating negligence, and its economic drag on the 
health system.  

International Comparison 
Several no-fault systems for medical malpractice 

operate internationally.  Countries such as Denmark, 
Sweden, Finland, and New Zealand have accumu-
lated nearly 80 years of experience operating admin-
istrative systems that replace traditional tort-based 
systems (Bismark & Paterson, 2006). In the U.S., the 
no-fault concept has been applied to motor vehicle 
and work-related injuries, but no state has estab-
lished a comprehensive no-fault medical malpractice 

system.  Florida, however, is one of only two U.S. 
states (the other being Virginia) to have established 
a no-fault compensation for medical liability arising 
from severe neurologic impairments suffered by 
neonates during the birthing process. 

Neurological Injury Compensation Association 
Florida’s no-fault program, the Florida Birth-

Related Neurological Injury Compensation Associa-
tion (NICA), was created by the legislature in 1988 
in response to a medical malpractice crisis (particu-
larly related to obstetrics) when there were massive 
increases in malpractice premiums and frequency of 
claims (Whetten-Goldstein, Kulas, Sloan, Hickson, & 
Entman, 1999). NICA provides comprehensive life-
time benefits and care for infants that are born with 
neurological conditions that fit within its eligibility 
parameters ("Florida Birth-Related Neurological 
Injury Compensation Plan,"), as well as a onetime 
monetary award to the infant’s family. NICA is 
structured after the Worker’s Compensation Model 
and relies on a public, administrative dispute resolu-
tion process, with private funding and public over-
sight (Sloan, Whetten-Goldstein, & Hickson, 1998).  
Moreover, a determination of fault is not necessary 
for claimants to be compensated, thereby eliminating 
time-consuming and costly disputes (Sloan, et al., 
1998; Whetten-Goldstein, et al., 1999).  NICA also 
was designed to stem the tide of outward obstetri-
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cian migration by lowering medical malpractice 
premiums (Norton, 1996). 

NICA participation is voluntary for obstetri-
cians, with annual fees for membership of $5000. All 
other licensed Florida physicians, including non-
participating obstetricians, also contribute by paying 
a $250 assessment each year. 

It is difficult to find universally accepted metrics 
defining success for no-fault compensation pro-
grams, but one commonly used gauge is satisfaction.  
Previous research on NICA indicates physicians pre-
fer no-fault compensation to medical malpractice and 
are satisfied with the reduction in time spent defend-
ing claims (Sloan, et al., 1998).  However, NICA has 
not appeared to have any measurable impact on ob-
stetrician practice patterns (Sloan, et al., 1998). 
Likewise, families receiving compensation from NI-
CA are satisfied with the compensation received and 
believe it is adequate to cover necessary medical ex-
penses (Whetten-Goldstein, et al., 1999). Despite 
such findings, there is a paucity of research that has 
examined the overall level of satisfaction among 
obstetricians and no research exists that examines 
the level of satisfaction among attorneys regarding 
no-fault compensation programs and their impact on 
practice patterns. Therefore, we undertook this 
study to address questions of satisfaction among 
practicing Florida obstetricians and health attorneys 
with NICA. Secondarily we sought to ascertain any 
defensive medicine and practice patterns attributable 
to its implementation. Given the context of current 
efforts to achieve overall health reform in the U.S., 
understanding how obstetricians and attorneys re-
spond to a no-fault system may have national impli-
cations for medical liability reform.   
 
Study Design 

Our study design consisted of two online struc-
tured surveys (one for the obstetricians and one for 
the attorneys) using a convenience sample of obste-
tricians and health law attorneys practicing in Flori-
da in 2011. The obstetrician participants included all 
licensed obstetricians (NICA members and non-
members) identified through the Florida Depart-
ment of Health Medical Quality Assurance licensure 
process.  Attorney participants were identified 
through the Florida Bar and included those who 
indicated their primary area of practice as alternative 
dispute resolution, civil trial practice, or health law. 

Vovici 6 survey software was deployed for the 
online surveys. An initial email inviting participants 
to take the survey was sent to 1,190 obstetricians 
and 7,531 attorneys. Weekly reminder emails were 
sent to those participants who had not yet completed 
the survey. After six weeks of data collection, the 
online survey was closed. 

The surveys for the obstetricians and attorneys 
were 25 and 22 questions, respectively. Questions 

ranged from demographic information and familiari-
ty with NICA to participant opinions on NICA’s 
effect on malpractice rates and defensive medicine. 
Information on malpractice insurance status was 
obtained from the obstetricians. Both groups were 
questioned about their preference for legal processes 
(administrative proceedings, such as NICA, vs. tradi-
tional courtroom settings) to determine an indirect 
measure of tendency favoring no-fault compensation 
mechanisms. Additionally, the survey included a 
hypothetical clinical vignette to ascertain NICA’s 
effect on participant practice patterns.   
 
Findings  

Obstetricians 
Eight physicians responded that they did not 

practice obstetrics and 88 emails were undeliverable 
due to invalid email addresses (74) or spam pro-
tected accounts (14), leaving an overall sample size 
of 1094. The response rate was 15.7% (n=172). 

Table 1 provides data on the survey respon-
dents.  The majority of respondents (61.7%) were 
over the age of 50, while 34.9% were between the 
ages of 36-50 and 3.4% were aged 35 years or 
younger.  The mean number of years practicing ob-
stetrics was 25 years; however, only 57% indicated 
they were currently performing deliveries.  Of those 
actively performing deliveries, 49.4% perform 11-19 
deliveries a month, whereas 33.3% perform 10 or 
fewer per month, and 17.3% perform 20 or more 
deliveries per month. 

Of the respondents performing deliveries, 97.5% 
participate in NICA by paying the annual assess-
ment fee of $5,000. Asked how NICA has affected 
obstetric malpractice insurance rates, 45.3% indi-
cated they lacked sufficient information to form an 
opinion, while 39.8% believed NICA has had no ef-
fect, 13.3% believed it has decreased rates, and only a 
small percentage (1.6%) believe it has caused rates to 
increase. Similarly, the majority of respondents 
(52.8%) did not believe the existence of NICA has 
affected defensive medicine among Florida obstetri-
cians. 

Respondents were evenly split on their prefe-
rences for legal proceedings between administrative 
process (37.5%) and arbitration (37.5%), with no 
preference (19.5%) and inclination favoring a cour-
troom setting (5.5%) both lower. Finally, 63.2% of 
respondents indicated they have had a lawsuit re-
lated to obstetric care filed against them, whereas 
only 10.1% have had a patient who has been com-
pensated by NICA. 

Attorneys 
Three hundred and seven attorneys responded 

to the survey, indicating they do not accept medical 
malpractice cases. An additional 237 emails were 
undeliverable due to invalid email addresses (200), 
spam protected accounts (14), or departure from the 



Florida Public Health Review, 2012; 9, 110-114.   
http://health.usf.edu/publichealth/fphr/index.htm 
 

112 

firm (23), leaving an overall sample size of 6987. The 
response rate was 13.1% (n=917). 

Table 1 provides data on the survey respon-
dents. The majority of respondents (58.6%) were 
over the age of 50, while 31% were between the ages 
of 36-50 and 10.4% were aged 35 years or younger.  
Years of practice averaged 28. The majority of res-
pondents (62.3%) were in civil trial practice, fol-
lowed by health law (10.4%), insurance defense 
(9.5%), trial practice (9.1%), and alternative dispute 
resolution (3.2%). 

Most respondents (82.9%) were familiar with 
NICA, however only 25% had represented a client 
with a NICA claim and 19.1% defended a NICA 
claim on behalf of a provider. Furthermore, 35.3% 
believe that NICA has had no effect on malpractice 
insurance rates, whereas 13.1% believe NICA has 
caused rates to decrease and 2.4% believe it has 
caused rates to increase. However, almost half 
(49.2%) indicated they lacked sufficient information 
to determine NICA’s effect on malpractice insurance 
premiums. Similarly, 35.8% of respondents did not 
believe the existence of NICA has affected defensive 
medicine among Florida obstetricians, but the ma-
jority (52.8%) responded that they did not have 
enough information to form an opinion. 

Attorney respondents preferred a courtroom 
setting (57.2%) over administrative process (12.0%) 
and arbitration (4.8%). Similarly, 55.4% of respon-
dents indicated a jury trial compensates injured pa-
tients most fairly. 
 
Discussion 

Policy Implications 
In recent years, there have been evolving dis-

cussions regarding no-fault compensation systems to 
address concerns with the current medical malprac-
tice system. Present shortcomings, coupled with the 
need to lower medical costs in the U.S., have led to 
research examining the effectiveness and satisfaction 
with no-fault compensation options. Research in 
Florida comparing the compensation for tort reci-
pients and NICA recipients found that the latter are 
modestly undercompensated, even as 20.9% of tort 
recipients were over compensated (Whetten-
Goldstein, et al., 1999). Another study indicated that 
although NICA does not significantly lower the 
amount awarded to those injured, it does reduce the 
total compensation to the plaintiff’s attorney by 30% 
to 40% (Stalnaker et al., 1997). 

Our study reinforces some stereotypic expecta-
tions:  physicians have strong preferences for an 
administrative process and arbitration, while attor-
neys have a strong preference towards a courtroom 
venue. Explanations may be speculative, but most 
believe that attorneys have this predilection largely 
for financial considerations (Stalnaker, et al., 1997).  
Similarly, the widely shared view is that physicians 

wish to avoid courtroom settings because of the 
emotional toll; however, others would argue that it 
is the financial and time disincentives. These results 
are consistent with previous findings, and parallels 
recent advocacy by many physician groups, such as 
the American College of Physicians for broad expe-
rimental no-fault compensation programs (Hyams, 
Brandenburg, Lipsitz, Shapiro, & Brennan, 1995; 
Sloan, et al., 1998). 

Additionally, our study generated novel find-
ings about opinions among both obstetricians and 
attorneys and that NICA has had no effect on insur-
ance rates (39.8% and 35.3%, respectively).  This 
result compares to the 29.6% of obstetricians that 
reported an increase in malpractice insurance rates 
and the 12.8% that reported no change. As noted, 
other reports have shown that patient compensation 
through NICA and the traditional tort system are 
quite comparable (Whetten-Goldstein, et al., 1999).   

Study Limitations 
Our study is not without limitations. The over-

all low response rate coupled with most of the res-
pondents falling into the over 50 year old age cate-
gory makes it difficult to generalize the findings to 
all practicing obstetricians and attorneys statewide.  
Additionally, when responding to specific questions 
related to NICA and its scope of coverage and effect 
on insurance rates and practice patterns, there was 
limited personal experience with NICA by the attor-
ney respondents. This is illustrated by the fact that 
28.8% of attorney respondents did not know what 
neonatal injuries were NICA eligible. Moreover, 
most attorneys did not have direct personal expe-
rience with NICA. Only 36.8% responded that 
someone in their firm had pursued a NICA claim. 
However, 25% had personally represented a client in 
a NICA claim and 19.1% have defended a NICA ac-
tion.  Most attorneys (82.9%) indicated familiarity 
with NICA. 

Policy Recommendations 
With over two decades of experience with suc-

cessful implementation of a no fault obstetrical mal-
practice model, Florida has a strong foundation for 
further bold experimentation.  In addition, because 
of its large population size, living in three distinct 
regions, the potential for a pilot study expanding the 
scope of clinical practice coverage is promising. The 
Florida legislature has demonstrated a willingness 
to be intrepid. A recent precedent for innovation has 
occurred with Medicaid managed care, examining 
the process in five counties before implementing 
expansion statewide (pending final federal approval).  
Similarly, a no-fault compensation pilot project 
could be conducted within one medium to large 
county in each of Florida’s three regions. Results 
would be carefully compared to standard malprac-
tice, based upon predetermined metrics defining suc-
cessful outcomes.  
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Table 1.  Attributes of Obstetrician and Attorney Survey Respondents and their  
Opinions of NICA (%) 
 
 Obstetricians Attorneys 
Total Participants (N) 172 917 
   
Males 72.5 80.5 
Females 27.5 19.5 
   
White Non-Hispanic 74.3 90.6 
White Hispanic 12.5 7.4 
Black Non-Hispanic 6.9 0.9 
Black Hispanic 0.7 0.2 
Asian 4.9 0.5 
AI/AN/NH/OPI 0.7 0.4 
   
Age   
     ≤ 35 3.4 10.4 
     36-50 34.9 31.0 
     51+ 61.7 58.6 
   
Years in Practice (Mean) 25 28 
   
Currently Performing Deliveries 57.0 NA 
     Pay NICA Annual Fee of $5,000 97.5 NA 
     Deliveries per Month   
           0-10 33.3 NA 
          11-19 49.4 NA 
          20-49 17.3 NA 
   
NICA Experience   
     Patient compensated by NICA 10.1 NA 
     Represented NICA claim NA 25.0 
     Defended NICA claim  NA 19.1 
   
Preference for Legal Process   
     Court Room 5.5 57.2 
     Administrative Process 37.5 12.0 
     Arbitration 37.5 4.8 
     No Preference 19.5 8.2 
     Unsure what NICA Covers NA 17.8 

 
Effect on Malpractice Insurance Rates   
     Increase 1.6 2.4 
     Decrease 13.3 13.1 
     No effect  39.8 35.3 
     Not enough information  45.3 49.2 
   
Effect on Defensive Medicine Practice   
     Increase  8.8 4.2 
     Decrease 1.6 7.2 
     No effect 52.8 35.8 
     Not enough information  36.8 52.8 
________________________________________________________________________ 
Note: AI/AN/NH/OPI denotes American Indian, Alaskan Native, Native Hawaiian or 
Other Pacific Islander 
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Physicians also indicated a preference for ad-
ministrative processes over standard adversarial 
courtroom proceedings. Arbitration or dedicated 
medical malpractice courtrooms (not considered in 
our survey) could also be incorporated into the pilot. 

 
Conclusions 

A statewide survey of practicing obstetricians 
and health law attorneys regarding their viewpoints 
on the Neurological Injury Compensation Associa-
tion found dichotomous results.  The majority of 
physicians selected administrative alternatives while 
attorneys preferred standard courtroom venues.  A 
plurality of both groups lacked adequate information 
to determine whether NICA had impacted medical 
malpractice insurance costs.  Further study and ex-
perimental models should be considered as possible 
next steps to explore in Florida, even as the national 
health reform continues to unfold.   
 
References 

Bismark, M., & Paterson, R. (2006). No-fault 
compensation in New Zealand: harmonizing injury 
compensation, provider accountability, and patient 
safety. Health Aff airs(Millwood), 25(1), 278-283. doi: 
25/1/278 [pii]10.1377/hlthaff.25.1.278 

Bovbjerg, R.R. (1995). Medical malpractice--
problems and reforms: a policy maker's guide to 
issues and information. Washington, D.C.: The 
Urban Institute. 

Florida Birth-Related Neurological Injury 
Compensation Plan, Fla. Stat. Ann. 766.303 Stat. 
(1988). 

Hyams, A.L., Brandenburg, J.A., Lipsitz, S.R., 
Shapiro, D.W., & Brennan, T.A. (1995). Practice 
guidelines and malpractice litigation: a two-way 
street. Annals of Internal Medicine, 122(6), 450-455.  

Kachalia, A., & Mello, M.M. (2011). New 
directions in medical liability reform. New England 
Journal of Medicine, 364(16), 1564-1572.  

Mello, M.M., Chandra, A., Gawande, A.A., & 
Studdert, D.M. (2010). National costs of the medical 
liability system. Health Affairs (Millwood), 29(9), 
1569-1577. 

Norton, S. (1996). The medical malpractice 
premium costs of obstetrics. Washington, D.C.: The 
Urban Institute. 

Sloan, F.A., Whetten-Goldstein, K., & Hickson, 
G.B. (1998). The influence of obstetric no-fault 
compensation on obstetricians' practice patterns. 
American Journal of Obstetrics & Gynecology, 179(3 Pt 
1), 671-676. 

Stalnaker, B.L., Maher, J.E., Kleinman, G.E., 
Macksey, J.M., Fishman, L.A., & Bernard, J.M. 
(1997). Characteristics of successful claims for 
payment by the Florida Neurologic Injury 
Compensation Association Fund. American Journal of 
Obstetrics & Gynecology, 177(2), 268-271. 

Studdert, D., Fritz, L., & Brennan, T. (2000). 
The jury is still in: Florida's birth-related 
neurological injury compensation plan after a 
decade. Journal of Health Politics, Policy and Law, 
25(3), 499-525.  

Whetten-Goldstein, K., Kulas, E., Sloan, F., 
Hickson, G., & Entman, S. (1999). Compensation for 
birth-related injury: no-fault programs compared 
with tort system. Archives of Pediatric & Adolescent 
Medicine, 153(1), 41-48.  
 
 

 
 

 

Karen W. Geletko (karen.geletko@med.fsu.edu), And-
rew Hunt (andrew.hunt@med.fsu.edu ) and Leslie M. 
Beitsch (les.beitsch@med.fsu.edu) are all with the De-
partment of Family Medicine, Division of Health Af-
fairs, Florida State University College of Medicine, 
Tallahassee, FL. This paper was submitted to the 
FPHR on March 9, 2012, and accepted for publication 
on April 7, 2012. Copyright 2012 by the Florida Public 
Health Review. 

mailto:karen.geletko@med.fsu.edu
mailto:andrew.hunt@med.fsu.edu
mailto:les.beitsch@med.fsu.edu

